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CERTIFICATE OF MERGER

OF

WAYNE CANDIES, INC.

(an Indiana corporation)

INTO

W. R. GRACE & CO.

(a Connecticut corporation)

1. The name of the surviving corporation in the merger is \WV. R. Grace & Co., a Connecticut
corporation,

2. The Plan of Merger is as set forth in an Agreement and Plan of Merger of Wayne Candies,
Inc. (the “Company”) into W. R. Grace & Co. (“Grace”) dated July 30 1971, a true and complete
copy of which is attached hereto and made a part hercof.

3. The Plan of Merger was adopted by the merging corporations in the following manner:

(a) The PIlan of Merger was approved by resolutions adopted by the Doard of Directors of
each of the merging corporations.

(b) The Plan of Merger was approved by vote of the shareholders of the Company and as to
the Company:

(1) The shareholder vote required to adopt the Plan of Merger was the affirmative vote
representing at least a majority of the shares of its outstanding common stock, no par value,
its only class of capital stock outstanding;

(ii) The number of shares outstanding and entitled to vote thereon was 33,116 shares of
common stock;

(ii1) The voting power of such common stock was 33,116 votes; and

(iv) The vote in favor of the Plan of Merger was 33,116 affirmative votes of the holders
of common stock.

(c) The shareholders of Grace did not vote on the Plan of Merger and such vote was not
required by virtue of the provisions of Section 33-366(b) (2) of the Connecticut Stock Corporation
Act because the Plan of Merger will not effect any change in or amendment to the certificate of
incorporation of Grace, and the shares to be issued under the Plan of Merger could have been
issued by the Board of Directors of Grace without further authorization of the shareholders of
Grace. The manner of adoption of the Plan of Merger was the approval thereof, by resolution
adopted, pursuant to Section 33-304 of the Connecticut Stock Corporation Act, by the Board of
Directors of Grace at a meeting thereof duly called, convened and held on July 1, 1971,

Dated this 30th day of July, 1971.
W. R. Grace & Co.

s/THoMAs E. HANIGAN, JR.

By

Vice President
[sEAL]
s/LE0 A, LARKIN

Secretary




StAaTE or NEw YORK
Couxty oF NEw YorK

On this 28th day of July, 1971, personally appeared Troaas E. ITavican, Jroand Leo A. LARKIN
and made cath to the truth of the above certificate insoflar as it pertains to W. R Grace & Co., before me.

s/Gai. E. Woop

Notary Public
[sEAL]
GATL E. WOOD
Notary Dublic, State of New York
No. 244334808
Qualitied in Kings County
Certificate Filed in New York County
Commission LExpires March 30, 1973

WavyNeE Caxpies, Inc

s/JouNn H. BLEKE

President
[sEAL]
s/Riciarp S. DICKMEYER

Secretary

+

STATE OF INDIANA 1
CouNTY OF ALLEN
{ On this 29th day of July, 1971, personally appeared Jorrx H. DrEkE and Riciarp S. DICKMEYER
and made ocath to the truth of the above certificate insofar as it pertains to WavNE CANDIES, INc,,
before me.

s/AriEx L. MERTENS

Notary Public

My commission expires Feb. 17, 1973
[sEAL]

FILED
11:00 AN JULL 301971 P.M.

[
|
(GLORTA SCHAFIER, Sccretary of State 1
By: I S. Ilorrer, JRr. 4
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AGREEMENT AND PLAN OF MERGER

of
WAYNE CANDIES, INC.
into

W. R. GRACE & CO.

AGREEMENT AND PLAN OF MERGER dated July 30, 1971 made and entered into by and
between \Wav~Ee Caxpics, Ixc. (herein called “Wayne”), an Indiana corporation having its executive
office at 1501 East Derry Street, Fort Wayne, Indiana 46801, and W. R. Grace & Co. (herein called
“Grace”), a Connecticut corporation having its executive othce at 3 IHanover Square, New York, New
York 10004

Wirereas the laws of the States of Connecticut and Indiana permit the merger of Wayne into
Grace;

Wirreizas the Board of Directors of Grace and the Doard of Directors of Wayne deem it desirable
and n the best interests of their respective corporations and sharcholders to merge Wayne into Grace,
and have approved this Plan for that purpose;

Witezrras under the laws of the State of Connecticut none of the shareholders of Grace is entitled
to vote on the merger contemplated by this Plan; and

Wrireress the parties hereto intend that the merger contemplated by this Plan be a reorganization
within the meaning of Section 368(a) (1) (A) of the Internal Revenue Code of 1954, as amended,

Now Trrrerorz, in consideration of the covenants, agreements, representations and warranties
contained in this Agreement, and in order to prescribe the terms and conditions of the merger contem-
plated by this Agreement and the manner of carrying such merger into effect, the parties hereto hereby
agree, subject to the conditions set forth in this Agreement, as follows:

1. Definitions. As used in this Agreement the following terms have the meanings set forth in
this Section 1:

(a) “Additional Shares” means the shares of Grace Common Stock, if any, to be issued pur-
suant to the provisions of §3 hereof.

(b) “Company” or “Companies” means both Wayne and the Subsidiary, jointly and severally,
wherever the context permits.

(c) “Company Assets” means the assets of both Wayne and the Subsidiary.

(d) “Company Dusiness” means the business derived from and after the Effective Date from
the ownership or operation of the Company Assets by Grace.

(e) “Effective Date” means the Effective Date of the merger contemplated by this Agreement
as defined in §4 of this Agreement.

(f) “Grace Common Stock” means the common stock, par value $1 per share, of Grace.

(g) “Shareholders” means the Shareholders of record of Wayne as of the Effective Date.

(h) “Subsidiary” means Wayne Candies Properties, Inc., an Indiana corporation.

(i) “Wayne Stock” means the shares of Wayne common stock, no par value.

(j) “1971 Balance Sheet” means the Balance Sheet referred to in §6 of this Agreement.



2. Merger; Conversion of Stock. Wayne anil Grace are the constituent corporations as con-
templated by the General Corporation Act of the State of Indizna and the merging corporations as con-
templated by the Stock Corporation Act of the State of Connecticut. On the fiective Date and pur-
suant 1o the General Corporation et of the State of Tnliana and the Stock Corporation Act of the State
of Connecticut:

(a) Wavne shall be merged with and into Grace; and Grace (one of the constituent and
merging corporations) shall be the surviving corporation.

(b)Y The corporate name of the surviving corporation shall be “W. R. Grace & Co.”

(¢) The laws which are to govern the surviving corporation shall be the laws of the State of
Connecticut.

(d) The Certificate of Incorporation of the surviving corporation shall be the Certificate of
Incorporation of Grace in effect on the Eifective Date which shall remain unchanged and unatfected
by the merger until amended as provided by law.

(e) The Dy-T.aws of the surviving corporation shall be the Dy-Laws of Grace in effect on
the Iiffective Date which shall remain unchanged and unaffected by the merger until amended as
provided by law.

(f) The persons who are the directors of Grace on the Effective Date shall continue as direc-
tors of the surviving corporation until their respective successors are duly elected and qualified.

(¢} The persons who are officers of Grace on the Lifective Date shall continue as such officers
of the surviving corporation until the Board of Directors of the surviving corporation shall other-
wise determine.

(h) The capital stock of cach of the constituent and merging corporations shall be treated as
follows:

(i) All shares of all classes of stock of Grace which on the LEffective Date have heen
issued, whether outstanding or leld in the treasury of Grace, shall remain unchanged and shall
not be allected by the merger.

(i1) Tlach share of Wavne Common Stock (except shares owned by or held in the
treasurv of any of the Companies) which is issued and outstanding on the Lffective Date
and all rights in respect thercof shall, by virtue of the merger and without any action on
the part of the holder thercof, automatically and forthwith become and be converted into
1.79659 fully-paid and non-assessable shares of Grace Common Stock and each share of Wayne
Common Stock which on the Effective Date ts owned or held 1n the treasury of Wayne chall
be cancelled and cease to exist and no sharcs ot stock of Grace shall be issued therefor under
this Agreement.

3. Additional Shares. (a) On or before April 30, 1973, Grace shall issue that number of shares
of Grace Common Stock which, when valued at the higher of $35 or the average of the closing prices
of Grace Common Stock on the New York Stock Exchange during the first 60 trading days of 1973,
shall equal eight times the amount, if any, by which the Average 1971-1972 Larnings (as hereinafter
defined in this Section 3) exceeds $163,000. The shares of Grace Common Stock, if any, issued in
accordance with the provisions of this Subsection 3(a) shall be distributed prorata to the Shareholders.

(b) On or before October 31, 1973, if during the first 60 trading days following June 30, 1973
the arithmetic average (the “Arithmetic Average”) of the closing price per share of Grace Common
Stack on the New York Stock IExchange is less than $35.00 per share, Grace shall issue to each Share-
holder that number of shares of Grace Common Stock which, when added to the number of shares of
Grace Common Stock theretofore issued to such Shareholder pursuant to this Agreement will be equal
to the quotient obtained by dividing the Guaranteed Value (as hereinafter defined) by the Arithmetic
Average, or by $25.00, whichever is higher.




“Guaranteed Value” for purposes of this subsection 3(b) with respect to each shareholder shall
mean the dollar value obtained by multiplying the number of shares of Grace Common Stock received
by such sharcholder pursuant to this Agreement by $35.00; provided, however, that if such shareholder
shall prior to June 30, 1973, have sold or otherwise disposed of any shares of Grace common stock
received by him pursuant to this Agreement and the closing price per share for Grace Common Stock
on the New York Stock Exchange on the date of such sale or disposition exceeded $335.00 per share, the
number of shares of Grace common stock deemed to be held by such sharcholder for purposes of this
computation of Guaranteed value shall be reduced by the number of shares so sold or otherwise disposed
of. Tor the purposes of this paragraph, a giit by any shareholder shall not be deemed to be a sale or
other disposition, provided that the donee does not sell or otherwise dispose of the shares of Grace
Common Stock received by him prior to June 30, 1973. If such donee does cell or otherwise dispose of
any such shares prior to June 30, 1973, such sale or disposition by the donee shall be deemed a sale or
disposition by the shareholder at the time the shares are sold or otherwise disposed of by the donee.

The maximum number of shares which Grace shall be obligated to deliver pursuant to this Section 3
shall under no circumstances exceed 39,495 shares. Tt is agreed that some of the shares of Grace common
stock so issued shall be in pavment of interest at the rate of 46+ simple interest, per annum. computed,
for the period from the Lffective Date to the date of issuance of such shares, in accordance with U.S.
Treasury Regulation Section 1.483-1. The right to receive the shares to be issued pursuant to this
Section 3 shall not be assignable by the Sharcholders (except by operation of law, including descent and
distribution, and by will).

In the event that any shareholder is entitled to a fractional share of Grace common stock pursuant
to this Agreement, the aggregate number of shares of Grace common stock delivered to such shareholder
hereunder shall be decreased to the next lower number of full shares.

The “Average 1971-1972 Earnings”, for the purposes hereof, shall mean one-half of the net income
for the period January 1, 1971 through December 31, 1972 derived from the ownership and operation of
the Company Assets, as such assets may be changed by reason of purchases or sales or as the result of
cash contributions or allowances from other divisions or operating units of Grace, or the retention and/or
investment of cash generated by earnings from such assets, computed in accordance with generally
accepted accounting principles applied on a basis consistent with prior periods and subject to the follow-
ing adjustments (including the tax effects, if any, thereof):

(1) The provision for Federal and State income taxes shall e an amount equal to the sum of
(1) all Federal income taxes (including deferred taxes) which would be accruable if the Company
Tusiness were incorporated and the corporation so formed were filing a single, separate income tax
return preparcd without regard to () the surtex exemption preszently provided in Section 11(d)
of the Imternal Revenue Code of 1954, or in any similar section that may hereafter be enacted or
(B) any carry-over or carry-back to or froma period pricr to January 1, 1971 or aiter December 31,
1972, andd (2) all other taxes accruable with respect to the Company Dusiness as if it were filing a
separate tax return with respect thereto; and

(ii) There shall be deducted a charge from and after the Effective Date on the portion of any
cash contributions or advances from Grace, including without limitation the Treasurer’s or Con-
troller’s division or other operating unit of Grace, in excess of (1)the amount of any cash transferred
to Grace as part of the Company Assets and (2) the amount of any cash generated by the Company
Business which is transmitted to another division or operating unit of Grace, at a rate of interest
of 1109 of the prime rate charged by the Iirst National City Danlt in New York City during
the period any such excess exists; and

(iii) There shall be eliminated gains realized and losses suffered on the sale, exchange, or
other disposition or destruction of capital assets, real property, or other property of a character
which is subject to the allowance for depreciation provided in the Internal Revenue Code; and
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(iv) There shall be eliminated charges or credits which would in accordance with generally
accepted accounting principles, be classified as “Extraordinary Items” or “Prior Period Adjust-
ments” (except to the extent that any Prior Period Adjustments relate to the results of operations
in the calendar years 1971 through 1972 inclusive).

(v) There shall be excluded $4.000 in legal expenses for the vear 1971,

Within ninety (90) days after December 31, 1972, or as soon as practicable thereafter, Grace shall
cause Price Waterhouse & Co. to prepare and deliver to Grace, and Grace shall deliver to the Share-
holders, a statement settting forth the Average 1971-1972 Earnings and the computation thereof. Said
statement shall be prepared in such reasonable detail as shall be sufficient in accordance with the pro-
visions of this Agreement. The determination of the Average 1971-1972 Earnings shall be conclusively
binding upon Grace and the Shareholders unless the Shareholders notify Grace within thirty days of
receipt theres! that o majoritv of thein obicer to such decermination, in which event the determination
shall be made by Arthur Madersen & Co., the cost te be rhared equally by Grace and the Shareholders.

4. Effective Date of Merger; Kffect of Merger; Further Assurances. The effective date
of the merger contemplated by this Agreement (hcrtfn colied the “Iifective Date”) shall be the date
upon which the last of the following actions is completed: 7a) a Certificate of Merger pursuant to Sec-
tion 33-367 of the Stock Corporation Act of the Stote of Connecticut, is filed with the Secretarv of
37, and (b)) Articles of Merger

State of the State of Conncecticut in accerdance with such 7,
Indiana are filed with the Secre-

pursuant to Section 32 ot the General Corporation et
tarv of State of the State of Indiana.

On the Effective Date the constituent and merging corporations shall become a single corporation,
the separate existence of Wayne shall cease, and Grace shall continue to exist as the surviving corpora-
tion and shall thercupon and thereafter. to the extent consistent with its Certificate of Incorporation
as in effect on the Effective Date, possess all the rights, privileges, immunities, and franchises of each
of the constituent and merging corporations, and all property, assets, interests, rights and choses in action
of or belonging to each of the constituent and merging corporations shall vest in Grace without further
act or deed, and Grace shall thenceforth be responsible and Hable for all the liabilities, obligations and
penaltics of each of the constituent and merging corporitions, ail in the manner and to the full extent
provided by the General Corporation Act of the State of Indiana and the Stock Corporation Act of the
State of Connecticut. Surplus of the constituent and merging corporations which was available for the
payment of dividends or of other distributions to shareholders immediately prior to such merger shall
continue to be so available to Grace for such payments to the same extent as before the merger, except
as otherwise required by law.

At any time or from time to time on and after the Effective Date, the officers of Wayne shall, at
the request and expense of Grace, execute and deliver or cause to be executed and delivered all such
deeds, documents and instruments and take or cause to be taken all such other action as Grace may reas-
onably deem necessary or desirable in order more fully and effectively to vest in Grace, or to confirm
Grace’s title to and possession of, all of the rights, privileges, immunities, franchises, properties, assets
and choses in action of Wayne, or to assist Grace in exercising rights with respect thereto, or otherwise
to carry out the intents and purposes of this Agreement

5. Exchange of Certificates. On and after the Lffective Date, cach holder of an outstanding
certificate or certificates theretofore representing shares of Wayne Stock may surrender the same to
Grace or an agent appointed by it, and such holder shall be entitled upon such surrender to receive in
exchange therefor a certificate or certificates representing the number of full shares of Grace Common
Stoek into \\1.101 the shares of Wayne Stock represented by the certificate or certificates so surren-
dered shall have been converted as provided in this Agrecment.

No certificates or scrip representing {ractional shares of Grace Common Stock shall be issued upon
surrender for exchange of certificates representing shares of Wayne Stock as provided for hereinabove.
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Wayne shall, however, make appropriate arrangements with its stockholders for the settling of frac-
tional interests and shall advise Grace of such arrangorients.

Each outstanding certificate which prior to the Eilcciive Date represented shares of Wayne Stock
shall be automatically and forthwith cancelled as of (e Iffeative Date and shall have no further rights
attached thereto except the right to receive a certificate representing shares of Grace Common Stock
as above provided. Until a Lolder of shares of Wavne Stock shall have surrendered the certificates
representing such shares, at the option of Grace dividends and other distributions with respect to the
shares of Grace Common Stock into which such shares of Wayne Stock shall have been converted
shall not be transmitted to such holder but shall be held for his account and no interest shall accrue
thereon.

6. Audit of Financial Statements of Wayne. Wayne authorizes Grace, at Grace’s expense,
to cause Price Waterhouse & Co., independent accountants, to conduct an examination and audit of the
buoks and accounts of Wayne and the Subsidiary as of the close of business on May 31, 1971 and to
deliver to Grace not later than July 13, 1971 the Consolidated Balance Sheet of the Comipanies as at
May 31, 1971 (the “1971 Dalance Sheet”) and related Consolidated Statement of Income and Retained
Earnings of the Companies for the 5 months then cindad. Wayne shall permit Price Waterhouse & Co.
to conduct the aforesaid examinatien and audit, shall cooperate fully therein, and shall cause Carroll,
Deal & Winkler, its independent accountants, to make availabie to 'rice Waterhouse & Co. all work-
ing papers, data and information prepared or obtained by said accountants in connection with their
preparation of the December 31, 1970 nancial statcinents.

The parties hereto acknovledge that the purpose of the foreguing is to permit the aferesaid May 31,
1971 financial statements to be certified by T'rice Waterhouse & Co., as presenting fairly the financial
position of the Companies as at May 31, 1971 and the result of operations ol the Companies for the
5 month period then ended, in conformity with generally accepted accounting principles applied on a
basis consistent with that of prior periods and to review the working papers and report ¢f Carroll, Deal &
Winkler prepared in connection with their examination of the December 31, 1970 financial statements.

7. Representations and Warranties by the Company. Subject to the information set forth
in a schedule (the “Disclosure Schedule”) of even date delivered by the Company to Grace contempo-
raneously with the exccution and delivery of this Agreement, the Company represents and warrants to
Grace as follows:

2

(a) The Company is a corporation duly organized, validly existing, and in good standing
under the laws of the State of Indiana. The Company is not licensed or qualified as a foreign cor-
poration under the laws of any other State, and, in the opinion of the Company’s officers, neither
the character or location of the properties owned by the Company nor the nature of the business
transacted by it makes license or qualification in any other State necessary. The Company has full
power and lawful authority to carry on its business as now conducted and to own and operate its
assets, properties and business. The copies of the Company’s Articles of Incorporation and all
amendments thereto to the date hereof (certified by the Seccretary of State of Indiana) and of its
by-laws as amended to the date hereof (certified by its Secretary) which have been delivered to

Grace are true, complete and correct.

(Y
O

(b) The authorized capital stock of Wayne consists of 30,000 shares of common stock, no par
valae, of which 33,170 shares are vaiilly issued, ouistanling, fullv paid and in-assessable, and
2,500 shares of preierred stock, S100 par value, none of which has been issuerl. The authorized
s 0f 3.000 shares of common siock, S109 par value. of which

capital stock
vnding, Jully paid and non-z

I
0
gl
e
i

;

I

ssable. There are no outstanding
relating to the authorized
he Subsidiary.

subscriptions, options, rights. warrants. calls, commitrments, or agreen
shares (whether issued or unissued) of capital stock of either Wayne or

[a Rl
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(¢) The Company has heretofore delivered to Grace a true and complete list setting forth the
names and addresses of all of the sharcholders of rccord of the Company as of the date of this
Agreement, together with the number of shares of common stock owned of record by each such
shareholder.

1

() Wayne has no subsidiaries other than the Subsidiary, nor does it own any stock, bonds
or other securities of, or have any proprietary interest in, or contrel, by means of a management
contract or otherwise, e management or policies of, any other corporation, firm, association ¢r
business organization. The Cempany has delivered to Grace a schedule setting forth the name
and jurisdiction of incorporation, if incorporated, of each corporation (other than the Company),
firm, association or other business organization controlled, directly or indirectly, by the officers
of the Company or anv one or more of them or by members of the families of such officers
or by any combination of the foregoing. “Control” for purposes of the immediately preceding
sentence shall mean the power, by means of ownership of securities, contract or otherwise, to elect
or designate the board of directors cr other managing body of a corporation, firm, association or
business organization or to direct in any manner the management policies of a corporation, firm,

association or business organization.

(e) The Directors and Officers of the Company are the persons listed on the schedule hereto-
fore delivered to Grace.

(f) The Company has heretofore delivered to Grace true and complete copies of the DBalance
Sheets of the Company as at December 31, 1970, 1969, 1968 and 1967 and related Statements of
Profit and Loss for the respective fiscal periods then ended prepared on an accrual basis and certified
by the Treasurer of the Company. Each of the aforesaid Balance Sheets and the 1971 Balance Sheet
presents fairly, as of its date, the financial condition of the Company and the related Statements
of Profit and Loss present fairly the results of the operations of the Company for the fiscal periods
which they purport to cover, in conformity with generally accepted accounting principles applied
on a basis consistent with that of prior periods.

(g) Except as and to the extent reflected or reserved against in the 1971 Balance Sheet, as of
May 31, 1971 the Company had no debts, Habilities or obligations of any nature, whether accrued,
absolute, contingent or otherwise, and whether due or to become due, including, but not limited to,
liabilities or obligations on account of taxes or other governmental charges, or penalties, interest or
fines thereon or in respect thereof. The Company doss not kunow or have any reasonable grounds
to know of any basis for any assertion against it as of May 31, 1971 of any debt, liability or obliga-
tion of any nature or in any amount not fully reflected or reserved against in the 1971 Balance
Sheet.

(h) Since May 31, 1971 there has not been:

(1) Any change in the condition (financial or other), properties, assets, business or the
prospects of the Company, except changes in the ordinary course of business which have not in
any one case or in the aggregate been materially adverse;

(ii) Any damage, destruction or loss (whether or not covered by insurance) materially
and adversely affecting the properties, assets, business or prospects of the Company;

(iii) Except for the declaration and payment of a dividend of forty-nine cents (49¢) per
share, any declaration, setting aside or payment of any dividend or any other distribution
on or in respect of the capital stock of the Company or any direct or indirect redemption,
retirement, purchase or other acquisition by the Company of any of such stock or any issuance
of any sharcs of such stock;

(iv) Any increase in the compensation or in the rate of compensation or commissions
payable or to become payable by the Company to any director, officer, salaried employee earn-
ing $10,000 per annum or more, salesman, distributor or agent, or any general increase in the
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compensation or in the rate of compensativa pavable or to become payable to the hourly
employees, or to salaried employees of the Company earning less than $10,000 per annum
(“general increase” for purposes hereof shuil mecan anv increase generally applicable to a class
or group of employees and shall not include increases granted to individual employees for merit,
length of service, change in position or responsilility or other reasons applicable to specific
employees and not generally to a class or group thereof), or any employee hired at a salary in
excess of S10,000 per annum, or any payment of any bonus, profit sharing or other extraordin-
ary compensation to any employee;

(v) Any change in the accounting methods or practices followed by the Company or any
change in depreciation or amortization policies or rates theretofore adopted;

(vi) Any debt, obligation or liability (whether absolute or contingent) incurred by the
Company (whether or not presently outstanling) except (:\) current liabilities incurred, and
obligations under agreements entered inte, in the ordinary course of business and (B) obliga-
tions or liabilities entered into or incurred in connection with the execution of this Agreement;

(vii) Any sale, lease, abandonment or other disposition by the Company of any real
property, or, other than in the ordinary course of business, of any machinery, equipment or
other operating properties, or any sale, assiznment, transfer, license or other disposition by the

L o 1 i 3 s >
Company of any patent, trade-mark, trade name, brand name, copyright (or pending applica-

1 A 2 ] b 3 }
tion for any patent, trade-mark or copyright), invention, process, know-how, formula, trade
secret or other intangible assct; or

(viil) Any labor trouble, strike, or any other occurrence, event or condition of any similar
character which adversely affects or may adversely affect the assets, properties, business or
the prospects of the Company.

(1) The Company has duly and timely filed all tax returns required to be fled by it, and has
paid all taxes shown to be due and payable on said returns, all assessments, notice of which has
been received by it, and all other taxes, governmental charges, penalties, interest and fines due and
payable by it on or before the date hereof. The Federal income tax returns of the Company have
been audited by the Internal Revenue Service for all taxable vears up to and including the calendar
year 1963, and all taxes and assessments for such years have been finally determined and paid.
There are no agreements, waivers or other arrangements providing for an extension of time with
respect to the filing of any tax return or the payment or assessment of any tax, deficiency or
governmental charge against the Company, and there are no suits, actions, claims, investigations,
inquiries or proceedings now pending against the Company in respect ot taxes, governmental charges
or assessments, or any matters under discussion with any governmental authority relating to taxes,
governmental charges or assessments, or any claims for additional taxes, governmental charges or
assessments asserted by any such authority. The reserve made for taxes and governmental charges
on the 1971 DBalance Sheet is sufficient for the payment of all unpaid taxes and governmental
charges payable by the Company attributable to all periods ended on or before May 31, 1971. The
Company has withheld from each payment made to each of its employees the amount of all taxes
(including, but not limited to, Federal income taxes and Federal Insurance Contribution Act taxes)
required to be withheld therefrom and has paid the same to the proper tax receiving officers. The
Company has never consented to have the provisions of Section 341(f) of the Internal Revenue
Code of 1954 applied to it.

(j) The Company has delivered to Grace a truc and complete schedule setting forth (i) a
complete description by metes and bounds or lot, block and section of each parcel of real prop-
erty owned by the Company together with a summary description of the buildings, structures and
improvements thereon, (ii) a description of each and every lease of real property to which the Com-
pany is a party together with a summary descripticn of the buildings, structures and improvements
thercon, and (iil) a description of all other interests, ii any, in real property owned or claimed
by the Company.



All leases of real property under which the Company purports to be a lessee are valid, binding
and in full foree and effect. and there exists no default thercunder, and all of such leases are assign-
able to Grace with the Landlord’s consent and are iree and clear of all liens, encumbrances, mort-
gages, pledges, equities, charges, conditional sale and other title retention agreements, assessments,
easements, covenants, restrictions, reservations, commitments, obligations, liabilities and other burdens
of every nature except as set forth in such schedule.

All buildings, offices, shops and other structures and all machinery, equipment, tools, dies,
fixtures, motor vehicies and other properties owned or used by the Company are in good operating
condition and repair, ordinary wear and tear excepted, and are, in the opinion of the Company’s
officers, adequate and sufficient for all current operatiens of the Company. None of the properties
owned or occupied by the Company, or the occupancy or operation thereof, is in violation of any
law or any building, zoning or other ordinance, cole or regulation, and no notice from any govern-
mental body has been served upon the Company or upon any property owned or occupied by the
Company claiming any violation of any such law, ordimance, code or regulation or requiring, or
calling attention to the need for, any work, repairs, construction, alterations or installation on or in
connection with said propertics which has not been complied with.

The Company has good and marketable title to all real and personal property which it purports
to own including, but not limited to, that reflected on the 1971 Dalance Sheet (except as disposed of
in the ordinary course of business since May 31, 1971), free and clear of all security interests,
liens, encumbrances, mortgages, pledges, equities, charges, conditional sale and other title retention
agrecments, assessnients, eascments, covenants, restrictions, reservations, commitments, obligations,
liabilities and other burdens of every nature.

(k) The Company has heretofore delivered to Grace a true and complete schedule sctting
forth all patents, trade-marks, trade names, brand names and copyrights, and all pending applica-
tions, if any, therefor, owned or used by or licensed to the Company, together with a summary
description and full information in respect of the filing, regisiration or issuance thereof. No licenses,
sub-licenses, covenants or agreements have been granted or entered into by the Company in respect
of such patents, trade-marks, trade names, brand names, copvrights, applications, or licenses except
those deseribed on the schedule heretofore delivered to Grace pursuant to Section 7(1) hereof.
In the opinion of the Company oificers (i) no other patents, trade-marks, trade names, brand names,
copyrights or applications are necessary for the conduct of the business of the Company as now
conducted, (ii) the Company validly owns or is validly licensed under all inventions, processes,
know-how, formulae and trade secrets which are necessary for the conduct of its business as now
conducted, and all such rights and all rights listed on the schedule delivered to Grace pursuant to
this Section 7(k) are valid and in good standing and free and clear of all liens and encumbrances
of every nature, have not been challenged in any way or involved in any interference proceeding
and are validly assignable to Grace, and (iii) the operations of the Company, the manufacture, use
and sale by it of its products, the use by it of its machinery, equipment and processes, the use of its
products by its customers for the purpose for which sold, and the use or publication by it of its
patents, trade-marks, trade names, brand names and advertising, technical or other literature do not
involve infringement or claimed infringement of any patent, trade-mark, trade name or copyright.

No director, officer or employee of the Company owns, directly or indirectly, in whole or
in part, any patents, trade-marks, trade names, brand names or copyrights or applications therefor
which the Company is presently using or the use of which is necessary for its business as now
conducted.

(1) The Company has heretofore delivered to Grace a true and complete schedule of all of the

following contracts, agreements, leases, licenses, plans, arrangements, commitments and other docu-
ments to which the Company is a party or by which it is in any way affected or bound:

(i) All contracts, agreements or commitments in respect of the sale of products or services,
or for the purchase of raw materials, supplies or other products or utilities, other than contracts,
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agreements or commitments involving payments or receipts by the Company of less than
$10,000 in the case of any single contract, agreement or commitment and either terminable by
the Company or to be fully performed within 6 months from the date hereof;

(ii) All sales agency or distributorship agreement or franchises;

(iit) All collective bargaining, union, employment or secrecy agreements or agreements
providing for the services of an independent contractor;

(iv) All pension, profit sharing, retirement, bonus, stock option, group life, health and
accident insurance and other employee benefit plans, agreements, arrangements or commitments,
whether or not legally binding;

(v) All contracts, agreements, commitments or licenses relating to patents, trade-marks,
trade names brand names, copyrights, inventions, processes, know-how, formulae of trade
secrets;

(vi) All leases or other contracts, agreements or commitments relating to or affecting
real property or any interest therein;

(vii) All loan agreements, indentures, mortgages, pledges, conditional sale or title reten-
tion agreements, equipment obligations or lease or lease purchase agreements;

(viit) All contracts, agreements and commitments, whether or not fully performed, in
respect of the issuance of capital stock, bonds or other securities of the Company or pursuant
to which the Company has acquired any substantial portion of its business or assets; and

(ix) All contracts, agreements or commitments other than those of the types covered by
paragraphs (i) through (viii), inclusive, above (A\) involving payments or receipts by the
Company of more than $10,000 in the case of any single contract, agreement or commitment,
or (B) not to be fully performed within 6 months from the date hereof or (C) otherwise
materially affecting the condition (financial or other), properties, assets, business or prospects
of the Company.

All of said contracts, agreements, leases, licenses and commitments (other than those which
have been fullv performed) are valid, binding and in full force and effect, and those to which the
Company is a party are validly assignable to Grace without the consent of any other party except
as stated in the aforesaid schedules. Copies of all the documents described in the aforesaid schedule
have heretofore been delivered by the Company to Grace and are true and complete and include
all amendments, supplements or modifications thereto.

(m) The Company has heretofore delivered to Grace a true and complete schedule listing
the following described documents, and the copies thereof heretofcre delivered by the Company
to Grace are true and complete and include all amendments and supplements thereto and modifica-
tions thereot:

(1) Itach contract, agreement, arrangement or commitment, whether or not fully performed,
in respect of the issuance or acquisition of capital stock, bonds or other securities of the
Company or pursuant to which the Company has acquired any substantial portion of its
business or assets.

(ii) Tlach questionnaire, inquiry, demand or request for information received by the
Company from (and each response of the Company thereto), and each registration statement,
report or other document filed by the Company with, any federal governmental body or admin-
istrative agency (including, but not limited to, the Securities and IExchange Commission, Federal
Trade Commission, Department of Justice, Department of Labor, National Labor Relations
Doard or Interstate Commerce Commission) and routine questionnaires and requests for
information received by members of the industry generally.

(iii) The federal income tax returns of the Company for the five years ended December
31, 1970.



(iv) Ifach audit report or other formal report submitted to the Company after December 31,
1966, by indepeident accountants in connection with any annual or interim audit of the books
of such Company.

(v) Each market survey, management study or other special report of study concerning
the business of the Company submitted to the Company by any independent business, market-
ing or other consultant.

(vi) Each statement (including, but not limited to, completed questionnaires) concerning
conilicts of intercst received by the Company {rom any of its directors, officers or employees.

(n) The Company is not in default, nor alleged to be in default, under any contract, agreement,
lease, license, commitment, instrument or obligation, and, in so far as the Company’s officers are
aware, no cther party to any contract, agreement, lease, commitment or instrument to which the
Company is a party is in default thercunder, and there exists no condition or event which, after
notice or lapse of time or both, would constitute a default by any party to any such contract, agree-

ment, lease, commitment, mstrument or obligation.

(o) The Company has heretofore delivered to Grace a true and complete schedule setting
forth (1) the name of each bank in which the Company has an account or safe deposit box and
the names of all persons authorized to draw thereon or to have access thereto, and (ii) the names
of all persons, firms, associations, corporations, or business organizations holding general or special
powers of attorney from the Company and a summary of the terms thereof.

(p) "There are no suits, actions, claims, investigations by any governmental body, or legal,
administrative or arbitration proceedings pending or threatened against or affecting the Company
or any of its properties, assels, business or prospects or to which the Company is or might become
a party, and neither the Company nor any of its directors or ofticers knows of any basis or grounds
for any suit, action, claim, investigation or proceeding. There is no outstanding order, writ, injunc-
tion or decree of any court, governmental agency or arbitration tribunal against or affecting the
Company or any of its respective properties, asgsets, business or prospects.

(q) The Company has all governmental licenses and permits (federal, state and local) neces-
sary to conduct its business, and such licenses and permits are in full force and effect. No violations
are or have been recorded in respect of any of such licenses or permits, and no proceeding is pend-
ing or threatened looking toward the revocation or limitation of any of such licenses or permits,
The Company has complied with all laws, rules, regulations and orders applicable to its business,
including, but not limited to the labor and anti-trust laws and all laws relating to wages, salaries,
employee benefits or conditions of employment.

(r) The Company has heretofore delivered to Grace a true and complete schedule setting forth
all insurance policies (specifying the insurer, the amount of the coverage the tyvpe of insurance, the
policy number and any pending claims thereunder) maintained by the Company on its properties,
assets, business and personnel. The Company is not in default with respect to any provisions con-
tained in any insurance policy, nor has it failed to give any notice or present any claim under any
insurance policy in due and timely fashion.

(s) All notes and accounts receivable of the Company shown on the 1971 Balance Sheet and
all notes and accounts receivable acquired by it subsequent to May 31, 1971 have arisen in the ordi-
nary course of business and have been collected or are collectible in the aggregate recorded amounts
thereof, less (i) with respect to notes and accounts receivable reflected on the 1971 Dalance Sheet,
the applicable reserve in respect thereof reflected on such 1971 Balance Sheet, and (ii) with respect
to notes and accounts receivable acquired subsequent to May 31, 1971, the applicable reserves set up
on the books of the Company in respect thereof, which reserves are in an amount not in excess of
the same proportion of the notes and accounts receivable acquired by the Company subsequent to
May 31, 1971 as the proportion which the applicable reserves reflected on its 1971 Balance Sheet is
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of the aggregate recorded amounts of the notes and accounts receivable reflected on the 1971 Balance
Sheet.

(t) The inventories of the Company shown on the 1971 Dalance Sheet and the inventories
acquired by it subsequent to May 31, 1971 consist of items of a quality and quantity usable and
salable in the normal course of its business, and the values of obsolete materials and materials below
standard quality have been written down on its books of account to realizable market value, or
adequate rescrves have been provided therefor, and the values at which such inventories are carried
reflect the customary inventory vaiuation policy consistently applied by the Company of stating
inventory at the lower of cost or estimated realizable market value, on a basis equivalent to first-in-
first-out, all in accordance with generally accepted accounting principles.

(1) The execution and delivery of this Agreement and the consummation of the transactions
contemplated hereby will not (i) result in the breach of any of the terms or conditions of, or
consiitute a Jdefault under, the Articles of Incorporation or by-laws of the Company, or of any
mortgage, note, bond, indenture, agreement, license or other instrument or obligation to which the
Company is now a party or by which it or any of its properties or assets may be bound or affected,
or (ii) violate any order, writ, injunction or decree of any court, administrative agency or govern-
mental body.

(v) This Agreement, the execution and delivery of this Agreement by Wayne, and the consum-
mation of the transactions contemplated by this Agreement have been duly and validly adopted and
authorized by the shareholders and by the Board of Directors of Wayne, and, to the extent that this
Agreement constitutes a contract between Wayne and Grace in addition to, or supplementary to, a
plan of merger, this Agreement has been duly and validly authorized by all necessary corporate
action and is legally binding upon Wayne in accordance with its terms.

(w) The Company has heretofore delivered to Grace a true and complete schedule setting
forth the name and annual salary and other compensation as of May 31, 1971 of each director
and each officer of the Company and of cach employee and each salesman thercof whose current
annual salary and/or estimated current annual commission is $10,600 or more.

(x) Except as disclosed to Grace in writing, no officer and, to the knowledge of the Company
or any of its directors or ofiicers, no cmployee of the Company owns, directly or indirectly, a
controlling interest in or is an emplovee of any corporation, firm, association or business organiza-
tion which is a competitor or a potential competitor of the Company.

(y) No representation or warranty by the Company in this Agreement or in any statement
(including financial statements), deed, certiticate, schedule, or other document furnished to Grace
pursuant hercto or in connection with the transactions contemplated hereby contains or will contain
any untrue statement of a material fact or omits or will omit to state a material fact necessary to
malke the statements herein or therein not misleading.

8. Representations and Warranties by Grace. Grace represents and warrants as follows:

(a) Grace is a corporation duly organized, validly existing and in good standing under the
laws of the State of Connecticut.

(b) As of the close of business March 23, 1971, the ouistanding capital stock of Grace
consisted of 27,351 shares of Preferred Stock, par value $100 per share, 47,494 shares of Class A
Preferred Stock, par value $100 per share, 306,682 shares of Class B Preferred Stock, par value
$100 per share, and 23,060,854 shares of Common Stock, par value 81 per share.

(¢) Grace has delivered to the Company copies of the following financial statements:

(1) Consolidated Balance Sheet of Grace and subsidiary companies as at December 31,
1970 and Consolidated Statement of Income and Retained Larnings for the year then ended,
certified by Drice Waterhouse & Co.

(i) First Quarter Report of Grace and subsidiary companies dated April 21, 1971
containing an unaudited summary of the results of operations for the three month period ended

March 31, 1971.
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Subject to the effect, if any, of the deterrhination of the ultimate realizable value of Grace’s
investments in and advances to its unconsolidated Peruvian subsidiary companies as described in
Note 1 oi the Notes to Financial Statements which constitute part of the financial statements
referved to above i thiz Section 8r¢), the Consolidate; Dalance Sheet and Consolidated Statement
of Income and Rewned Farnings referred to above present fairly the financial position of Grace

and iz subsidiavy companies at December 31, 1970 and the results of their operations for the vear
3 i ; i )

then ended in conformity with geaeradly aceepted accounting principles applied on a basis consistent
with that of the preceding vear.

(d) The shares of Grace conunon stock to be delivered pursuant hereto will, when issued and
deiivered as heremn provided, be duly and validly issued, fully paid and non-assessable and duly
authorized for listing on the MNew York Stock Ilxchange and the Midwest Stock Ixchange upon
official notice of issuance.

(e) The execution and delivery of this Agreement by Grace and the performance of the trans-
actions contemplated hercby have been duly and validly authorized by the Board of Directors of
Grace and this Agreement is binding upon and enfercenble against Grace in accordance with its
terms.

9. Efforts of Grace and V/ayne. Grace and \Wayne agree to proceed promptly and expeditiously,
and to use their best efforts to enter into, execute, acknowledge, adopt, certify, file, and deliver all
documents and to take all action and to do all things necessary, advisable or proper under the laws
of the State of Connecticut and the State of Indiana, or either of such states, to consummate and
make effective the merger herein provided for and to carry out the purposes of this Agreement.

10. Conditions Precedent to Gbligations of Grace. All obligations of Grace under this Agree-
ment are subject, at Grace’s option, to the fulillment, prior to or on the Liffective Date, of each of the
following conditions.

(a) Tach and every representation and warranty of the Companies contained in this Agree-
ment and all schedules hereto and in all statements (including, but not limited to, financial state-
ments), certificates, deeds, and other documents furnished to Grace pursuant hereto or in connec-
tion with the transactions contemplated hereby shall be true and accurate in all material respects
as of the date when made and shall be decmed to be made again on the Effective Date and shall,
except for changes contemplated or permnitied by this Agreement, then be true and accurate in all
material respects.

(b) The Companies shall have performed and complied with each and every covenant, agree-
ment and condition required by this Agreement to be performed or complied with by it prior to
or on the Effective Date.

(c) Wayne shall have delivered to Grace a certificate of the President and the Treasurer of
Wayne, daled the Iiffective Date, certifyving to the fulfillment of the conditions set forth in sub-
sections (a) and (b) of this § 10.

(d) Wayne shall have delivered to Grace an opinion of Messrs. Congdon & Kaag, counsel for
Wayne, dated the Effective Date, in form and substance satisfactory to Grace, to the effect that:

(1) The corporate existence and good standing in their respective states of incorporation,
the qualification and good standing in other jurisdictions, and the corporate power and author-
ity of the Companies are as represented and warranted in subsection (2) of §7 of this
Agreement.

(ii) The authorized, issued and outstanding capital stock of the Companies is as repre-
sented and warranted in subsections (b) and (d) of §7 of this Agrecment.
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(iii) All legal and corporate proceedings necessary to be taken by Wavne and its share-
holders in connection with the adoption of this Agreement and the authorization and approval
of the transactions contemplated by this Agreement and necessary to make the same effective
have been duly and validly taken, and this Agreement has been duly and validly adopted,
authorized, executed and delivered by Wayne and constitutes a valid and binding legal obliga-
tion of Wayne.

(iv) Upon the completion of all acts required to be performed by or on behalf of Wayne
and Grace pursuant to the provisions of this Agreement, a valid and effective merger of
Wayne into Grace shall have been effected, insofar as the provisions of Indiana law are
concerned.

(v) Except as specified in such opinion such counsel does not know or have any reason
to believe that the Company is a party to or affected by anv penling suit, action or claim, or
investigation or inquiry by any administrative agency or governmental body, or legal, adminis-
trative or arbitration proceeding or that any such suit, action or claim, or investigation or inquiry
or proceeding is threatened to which the Company might become a party or which might affect
its properties, assets, businesses or prospects.

(vi) Such counsel does not know or have any reason to believe that any representation or
warranty of Wayne contained in this Agreement or any schedule hereto or in any statement,
certificate, deed or other document furnished to Grace pursuant hereto or in connection with the
transactions contemplated hereby is false or inaccurate in any respect or contains any untrue
statement of fact or omits to state any fact necessary to make the statements herein or therein
not misleading.

(vii) Such counsel does not know or have any reason to believe that Wayne has not per-
formed and complied with each and every covenant, agreement and condition required by this
Agreement to be performed or complied with by it prior to or on the Effective Date.

(e) Grace shall have received from Price Waterhouse & Co. written confirmation that treat-
ment of the transactions contemplated hereby as a pooling of interests would be in accordance with
generally accepted accounting principles.

(f) All actions, corporate proceedings, instruments and documents required to carry out this
Agreement, or incidental thereto, and all other related legal matters, shall have been approved by
the General Counsel of Grace.

(g) Tach of the persons listed on the schedule (dated the date hereof, identified specifically as
a schedule to this subsection and signed by an officer of Grace) heretofore delivered to by Wayne
shall have executed and delivered to Grace an employment agreement in the form attached to such
schedule.

(h) No suit, action, investigation, inquiry or proceeding by any governmental body or other
person or legal or administrative proceeding shall have been instituted or threatened which ques-
tions the validity of the transactions contemplated hereby.

(1) Grace shall have received legal opinions, title insurance (or commitments therefor) or
other evidence establishing that as of the Effective Date the titles of the Company to the real and
personal property referred to in subsection (j) of §7 of this Agreement are as represented in such
subsection.

(i) Grace shall have received from its General Counsel an opinion that the issue and defivery
of Grace Common Stock pursuant to this Agreement is, under the circumstances contemplated by
this Agrecinent, exempt from registration under the Securities Act of 1933, as amended.

(k) The Grace Common Stock to be issued pursuant to this Agreement shall have been duly
authorized for listing on the New York Stock Exchange and the Midwest Stock Exchange upon
official notice of issuance and all Blue Sky filings and permits required to carry out the transactions
contemplated hereby shall have been made and received.
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(1) Wayne shall have delivered to Grace an affidavit setting forth the tax basis to Wayne of the
stock of the Subsidiary.

(m) The execution and delivery of this Agreement and the consummation of the transactions
contemplated hereby shall have been duly approved by the Board of Directors of Grace.

(n) Grace shall have received from Price Waterhouse & Co. (i) a report in form and sub-
stance satisfactory to Grace that, based on a review of the working papers and reports of Carroll

Deal & Winkler prepared in connection with their examination of the December 31, 1970 financial
statements of the Company and the Subsidiary, nothing came to the attention of Price \Waterhouse
& Co. which would indicate that such a report did not present fairly the financial position of the
Company and the Subsidiary as of December 31, 1970 or the results of their operations for the
year then ended and, (ii) the Price Waterhouse & Co. report referred to in Section 6 hereof.

11. Conditions Precedent to Grace’s Obligations to Issue Additional Shares. Grace’s obli-
gation to issue and deliver Additional Shares as provided in Section 3 is subject to the condition that
such additional shares shall have been duly autherized for listing upon official notice of issuance on all
securities exchanges on which shares of Grace Stock are listed. Grace agrees to use its best efforts to
effect such listing.

12. Agreements as to Securities Act and Representations by Wayne Stockholders. 1Vavne
shall obtain from each of its stockholders and deliver to Grace a written instrument, in form and sub-
stance satisfactory to Grace and its counsel, to the eifect that such person covenants and agrees that he
will not at any time or times, directly or indirectly, make any offers. sales, pledges, transfers or other
dispositions (other than offers and sales made pursuant to the terms of the Registration Staternent here-
inafter referred to and in accordance with the Securities .\ct of 1933, as amended (the “Act”), and the
rules and regulations of the Securities and Exchange Cemmission (“SIEC”)) of the Grace Common
Stock which he is to receive on or in connection with the merger or anyv portion of said Grace Common
Stock (or solicit any offers to buy, purchase or otherwise acquire or to take a pledge of any of said
Grace Common Stock), if under the Act and the rules and regulations (including Rule 133) of the
SEC such person would be deemed to be an underwriter or to be engaged in a distribution with respect
to any of the Grace Common Stock or Grace would for any reason be required to register any of the
Grace Common Stock under the Act.

The certificates representing the Shares may, at Grace’s option, bear the following legend:

“The shares represented by this certificate have not been registered under the Securities Act
of 1933, as amended. Such shares may not be offered or sold, and no transfer will be made, without
the written consent of W. R. Grace & Co. unless there shall be available a prospectus covering such
shares meeting the requirements of said Act or there shall have been delivered to W. R. Grace &
Co. or its Transfer Agent (i) an opinion of the General Counsel of W. R. Grace & Co. to the effect
that such a prospectus is not required in connection with the proposed offer, sale or transfer, or
(ii) a letter from the Division of Corporation Finance of the Securities and Exchange Commission
to the effect that such Division would not recommend any action to such Commission if such offer,
sale or transfer were effected without such a prospectus being available.”

On or after the earliest of (i) the effective date of a Registration Statement covering Shares represented
by a particular certificate, or (ii) the date of the occurrence of the event referred to in clause (i) or
(ii) of the aforesaid legend with respect to Shares represented by a particular certificate, Grace will,
upon surrender for exchange of such certificate, caused to be issued to the record holder thereof a new
certificate representing the number of Shares represented by such certificate which new certificate will

not bear the aforesaid legend.

In order to enable Grace and Price Waterhouse & Co. to determine that treatment of the transac-
tion contemplated hereby as a pooling of interests will be in accordance with generally accepted accounting
principles, Wayne shall obtain from such of its stockholders as Grace may speciiy, a written instrument,
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in form and substance satisfactory to Grace and Price Waterhouse & Co., to the effect that such stock-
holder will not, within two vears from the Iiffective Date, dispose of any substantial portion (i.e., more
than 237¢ in each vear) of the Grace Common Stock Cincluding the \lditional Shares, if any), which
he is to receive hercunder and that he has no present intersion of selling or otherwise disposing of the
remaining shares.

13. Termination and Abandonment: Expenses. The oblications of Wavne and Grace under
this Agreement may be terminated and the merger contemplated by this Agreement abandoned at any
time prior to the Effective Date either

(a) by mutual consent of the Board of Directors of Wayne and Grace; or

(b) at the election of the Board of Directors of Grace if any condition to the obligations of
Grace set forth in § 10 of this Agreement has not been fulfilled prior to or on the Iffective Date.

Wayrne shall pay all expenses incurred by or on behalf of \Wavne in conneetion with the preparation,
adoption, authorization, execution and performance of this Agreement, including but not limited to. all
fees and expenses of agents, representatives, counsel and accountants, and Grace shall pay all such
expenses incurred by or on behalf of Grace.

14, Nature of Statements. Tach statement of fact contained in any schedule to this Agreement
or in any statement, certificate, Jdeed or other document furnished by or on behalf of Wayne or Grace
pursuit to this Agreement or in connection with the transactions contemplated hereby shall be deemed
a representation and warranty hereunder.

15. Notices. All notices, requests, demands and other communications required or permitted
to be given hereunder shall be in writing and shall be deemed to have been duly given if delivered per-
sonally, given by prepaid telegram or mailed first-class, postage prepaid, rcgistered or certified mail,
as follows:

If to Grace—

W. R. Grace & Co.

3 ITanover Square

New York, N. Y. 10004

Attention: Leo A. Larkin, Secretary

If to Wayne—

Wayne Candies, Inc.
1501 Last Berry Street
TFrort Wavne, Indiana 46801

Attention: Paul Dickmeyer

With a copy to

Paul IE. Congdon, Fsq.

116 T2 Wayne Strect

Fort Wavne, Indiana 46802

Either Grace or Wavne may change the address at which such communications are to be directed to it
by giving notice to the other in the manner provided in this § 13.

16. Governing Taw. To the extent that this Agreement constitutes a plan of merger, it shall
be governed by and construed and enforced in accordance with the laws of the States of Connecticut and
Indiana as applicable. To the extent that this .\greement constitutes a contract between \Wayne and
Grace in addition to, or supplementary to, a plan of merger, it shall be governed bv and construed and
enforced in accordance with the laws of the State of New York.
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17. Brokers. Each party to this Agreement agrees, with respect to any claim for any brokerage
or finder’s fee or other commission relating to this Agreement or to the transactions contemplated hereby
based in any way on any agreement, arrangement or understanding entered into by it, to indemnify and
hold harmless the other party hereto.

18. General. This Agreement scts forth the entire agreement and understanding of the parties
in respect of the transactions contemplated hereby and supersedes all prior agreements, arrangements
and understandings relating to the subject matter hereof. No representation, promise, inducement or
statement of intention has been made by Wavne or Grace which is not embodied in this Agreement or
the written statements, certificates, schedules or other documents delivered pursuant hereto or in con-
nection with the transactions contemplated hereby, and neither Wayne nor Grace shall be bound by or
liable for any alleged representation, promise, inducement or statement of intention not so set forth.
All the terms, covenants, representations, warranties and conditions of this Agreement shall be bind-
ing upon, and inure to the benefit of and be enforceable by, the parties hercto and their respective
successors, but this Agreement and the rights and obligations hereunder shall not be assignable. The fail-
ure of either party at any time or times to require performance of any provision hereof shall in no manner
affect the right at a later time to enforce the same. No waiver by either party of any condition or of
any breach of any term, covenant, agreement, representation or warranty under this Agreement, whether
by conduct or otherwise, in any one or more instances, shall be deemed to be or construed as a further
or continuing waiver of any such condition or breach or a waiver of any other condition or of any breach
of any other term, covenant, agreement, representation or warranty under this Agreement. The titles
of sections in this Agreement are inserted for convenient reference only, and shall not be deemed to
constitute a part of this Agreement or to affect in any way its meaning or interpretation. This Agree-
ment may be executed simultaneously in two or more counterparts, each of which shall be deemed an
original, but all of which together shall constitute one and the same instrument.

Ix \WiTyESs WIEREOF, the parties hereto have duly evecuted this Agreement and caused their
respective corporate seals to be hereunto affixed and attested by their duly authorized officers as of the

date first above written.

W. R. Grace & Co.

[sEAL]
n s/Tiroaras I Haxicax, Jr
Y
Vice President
ATTEST:
s/Leo A. LARKIN
Secretary
WavyNE CANDIES, INC.
[sEAL]
By s/Joun H. BLEKE
President
ATTEST:

s/Ricirarp 5. DICKMEYER

Secretary




