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INTERMOUNTAIN COMMUNITY BANCORP

The following Amended and Restated Articles of Incorporation are execuied by the L
undersigned, an Idaho corporation:

ARTICLE A
Name Of The Corporation . _

The name of this Corporation is “Intermountain Community Bancorp.”

ARTICLE Il
Authorized Shares

The total anthorized capital stock of the Corporation is Thirty Million Forty Thousand
{30,040,000) shares, of which Twenty-Nine Million, Forty Thousand (29,040,000) shares shall be
commmon stock, with no par value, and One Million (1,000,000 shares shall be preferred stock, with no :
par value. ;

Section 1. PREFERRED STOCK. The preferred stock may be divided into and issued in
one or more series. The Board of Directors is hereby authorized to cause the preferred stock to be issued
from time to time in one or more series, with such designations and such relative voting, dividend,
liquidation, conversion and other rights, preferences and limitations as shall be stated and expressed in the i
resolution or resolutions providing for the issue of such preferred stock adopted by the Board of :
Directors. The Board of Directors by vote of a majority of the whole Board is expressly authorized to
adopt such resolution or resolutions and issue such stock from time to time as it may deem desirable.

e e gy
. “ 3

Section 2. FIXED ATIVE PERPETUAL P D _STOC
SERIES A. There is hereby created out of the authorized and unissued shares of preferred stock
of the corporation a series of preferred stock designated as the “Fixed Rate Cumulsative Perpetual
Preferred Stock, Series A” (the “Designated Preferred Stock™), which series shall have no par
value per share and shall have such rights, voting and other powers, preferences and relative,
participating, optional or other rights, and the qualifications, limitations and restrictions thereof,
of the shares of such series as set forth on the Certificate of Designations aftached to these
Articles of Incorporation and incorporated herein. The authorized number of shares of
Designated Preferred Stock shall be 27,000.

ARTICLE 11 - ,
Duration of Corporate Existence P

The corporate existence of this Corporation is perpetual.
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ARTICLE IV
Corporate Purposes

The Corporation may engage in any and all activities authorized for a bank holding
company and its subsidiaries under The Bank Holding Company Act of 1956, as amended
(12 USC 1841 et. seq.), and regulations promulgated thereunder by the Federal Reserve Board
and other regulatory authorities which have jurisdiction over the activities of bank holding E
companies and their subsidiaries. Subject to any limitations imposed by the Bank Holding
Company Act of 1956, as amended, the Corporation may also engage in any and all activities
authorized for an Idaho corporation pursuant to The Act.

ARTICLEV
Board of Directors
Section 1. NUMBER, CLASSIFICATION. TERM AND ELECTION OF

DIRECTORS: The Board of Directors shall consist of not less than five (5) nor more than
fifteen (15) members, the exact number to be fixed and determined from time-to-time by
resolution of the Board of Direciors. Except as otherwise provided herein, all directors shall

serve until the next annual meeting of sharcholders and until their successors are duly elected
and qualified.

In the event that the number of directors is fixed at nine (9) or more, then the directors
shall be classified with respect to the time for which they severally hold office, into three classes:
Class 1, Class 11, and Class I1I, which shall be as nearly equal in number as possible and shall be
adjusted from time to time in the discretion of the Chair of the Board of Directors of the
Corporation or the Board of Directors in order to maintain such proportionality.

In the event that the number of directors is fixed at nine (9) or more directors, then the
directors shall be classified into classes by the Chair of the Board of Directors or the Board of
Directors of the Corporation. Each director in Class I shall hold office for a term expiring at the
annual meeting of shareholders held one year after his or her classification; each director in
Class 11 shall hold office for a term expiring at the annua) meeting of the shareholders held two _
years after his or her classification, and each director in Class I shall hold office for a term ;
expiring at the annual meeting of shareholders held three years after his or her classification, :
Notwithstanding the foregoing provision of this Article V, each director shall serve until his or
her successor shall be duly elected and qualified or until his or her earlier death, resignation, or
removal. At each annual meeting of shareholders beginning with the annual meeting following
the classification of the Board of Directors, the successors to the class of directors whose terms
shall expire at that meeting shall be elected to hold office for a term expiring at the annual
meeting of shareholders held in the third year following the year of their election and until their
successors shall have been duly elected and qualified or until their earlier death, resignation, or
removal. No decrease in the number of directors by amendment to these Articles shall have the
effect of shortening the term of any incumbent director.

Directors shall be elected by a plurality of the votes cast by the shares entitled to vote in
the election at a shareholders’ meeting at which a quorum is present. Shareholders do not have
the right to cumnulate their votes when voting for the election of directors.
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Section 2. CERTAIN BOARD ACTIONS: When evaluating any offer of another
party for a tender or exchange offer for any equity security of the Corporation, or any proposal to
merge or consolidate the Corporation with another corporation, or to purchase or otherwise
acquire all of substantially all of the properties and assets of the Corporation, the directors of the
Corporation may, in determining what they believe to be in the best interests of the Corporation
and its shareholders, give due consideration to the social, Legal, and economic effects on
employees, customers, and suppliers of the Corporation and its subsidiaries, and on the
communities and geographical areas in which the Corporation and its subsidiaries operate, the
economy of the state and the nation, the long-term as well as short-term interests of the
Corporation and its shareholders, including the possibility that these interests maybe best served
by the continued independence of the Corporation and other relevant facts.

Section 3. REMOVAL FOR CAUSE: The shareholders of the Corporation may
remove one or more directors in the midst of the director’s term only for “cause.” A director may
be removed by the shareholders only at a meeting called for the purpose of removing the director
and the meeting notice must state that the purpose, or one of the purposes, of the meeting is
removal of the director. For the purposes of this Article V, “cause” shall be defined as:

) receipt of a financial benefit to which he or she is not entitled;
(2) an intentional infliction of harm to the Corporation or its shareholders;
3) a violation of § 30-1-833, Idaho Code in effect as of the date these Articles

are filed or as may be subsequently amended; or
4) an intentional violation of criminal law.

Section4.  VACANCIES: Subject to applicable statutes and regulations regarding
director approval by regulatory authorities having jurisdiction over the activities of the
Corporation and its subsidiaries, any vacancy occurring in the Board of Directors may be filled
only by the affirmative vote of a majority of the remaining directors aithough less than a quorum

of the Board of Directors. A director elected to fill a vacancy shall hold office for the unexpired

portion of the term of the director whose position shall be vacant and until his or her successor
shall be elected and qualified.

Section 5. ARTICLE_ AMENDMENT OR REPEAL: Notwithstanding any other
provisions of the Articles or the Bylaws of the Corporation, the provisions of this Article V may
not be amended or repealed, and no provisions inconsistent herewith may be adopted by the
Corporation, without the affirmative vote of two-thirds (2/3) of all votes entitled to be cast on the
matter.

" ARTICLE VI
Exemption From Personal Liabili

Section1.  ELIMINATION OF LIABILITY: No director of the Corporation shall be
personally liable to the Corporation or its shareholders, for monetary damages for conduct as a
director, provided, however, that this Article VI shall not eliminate or limit the liability of a
director for:
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(nH the amount of a financial benefit received by a director to which he or she
is not entitled;

2) , an intentional infliction of harm on the Corporation or the shareholders;
(3) a violation of § 30-1-833, Idaho Code in effect as of the date these Articles
are filed or as may be subsequently amended; or
N C)) an intentional violation of criminal law.
Section 2. SUBSEQUENT STATUTORY AMENDMENTS: If Idaho law is

amended to authorize the further elimination or limitation of the liability of directors, then the
liability of a director of the Corporation shall be eliminated or limited to the fullest extent
permitted by Idaho law as so amended.

Section 3. ARTICLE AMENDMENT OR REPEAL: Notwithstanding any other

provisions of the Articles or the Bylaws of the Corporation, the provisions of this Article VI may
not be amended or repealed, and no provisions inconsistent herewith may be adopted by the
Corporation, without the affirmative vote of two-thirds (2/3) of all votes entitled to be cast on the
matter. Further, no amendment to or repeal of this Article VI shall apply to or have any effect
upon the liability or alleged liability of any director of the Corporation for or with respect o any
acts or omissions which occurred prior to such amendment or repeal.

ARTICLE VII
No P tive Rights

All shares of stock of this Corporation shall be without preemptive rights.

ARTICLE VIII :
Indemnification and Advancement of Expenses

Section 1. INDEMNIFICATION: To the fullest extent permitted by The Act, the
Corporation shall indemnify any director or officer of the Corporation made a party to &
proceeding because the person is a director or officer of the Corporation against liability incurred
in that proceeding; provided, however, no indemnification pursuant to this Section 1 shall
indemnify any director from or an account of:

{D receipt of a financial benefit to which he or she is not entitled;
(2) an intentional infliction of harm on the Co@raﬁon or its shareholders; |
3 a violation of § 30-1-833, Idaho Code in effect as of the date these Articles '
are filed or as maybe subsequently amended; or '
(4) an intentional violation of criminal law.
4
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Section 2. ADVANCEMENT OF EXPENSES: The Corporation may, but shall not
be required to, pay for or reimburse the reasonable expenses incurred by a director or officer who
is a party to a proceeding in advance of the final disposition of the proceeding to the fullest
extent permitted by The Act, and in particular § 30-1-853, Idaho Code in effect as of the date
these Articles are filed or as may be subsequently amended.

Section 3. CERTAIN DEFINITIONS: For purposes of this Article VIII, the terms
“corporation, director, disinterested director, expenses, liability, official capacity, party and
proceeding” shall have the meaning given to them in § 3-1-850, Idaho Code as in effect as of the
date these Articles of Incorporation are filed or as maybe subsequently amended.

Section 4. INSURANCE: The Corporation may purchase and maintain insurance on
behalf of any person who is a director or officer of the Corporation or one of its subsidiaries or is
serving at the request of the Corporation as a director, officer, partner, trustee, employee or agent
of another foreign or domestic corporation, partnership, joint venture, trust, employee benefit
plan or other entity against liability asserted against or incurred by that person in such capacity or
arising out of his status as such, whether or not the Corporation would have the power to
indemnify that person against the same lability under the provisions of this Article VIII or under
applicable Idaho law.

Section 5. PURPOSE AND EXCLUSIVITY: The indemnification referred to in the
various subsections of this Article VIII shall be deemed to be in addition to and not in lieu of any
other rights to which those indermnnified may be entifled under any statute, specifically but
without Iimitation § 30-1-850 through 30-1-859, Idaho Code in effect as of the date these
Articles are filed, or as may be subsequently amended, rule of law or equity, agreement, vote of
the shareholders or Board of Directors or otherwise. The Corporation is authorized to enter into
agreements of indemnification. The purpose of this Article VIII is to augment the provisions of
applicable Idaho law dealing with indemnification.

Section6.  SEVERABILITY: If any of the provisions of this Article VIII are found,
in any action, suit or proceeding, to be invalid or ineffective, the validity and the effect of the
remaining provisions shall not be affected.

Section7.  ARTICLE AM MENT O PEAL: Notwithstanding any other
provisions of the Articles or the Bylaws of the Corporation, the provisions of this Article VIII
may not be amended or repealed, and no provisions inconsistent herewith may be adopted by the
Corporation, without the affirmative vote of two-thirds (2/3) of all votes entitled to be cast on the
matter, ,

ARTICLE IX
Merger Vote
Section 1. REQUIRED SHAREHOLDER VOTE: In order for a Plan of Merger or

Share Exchange that would result in a Change in Control (as defined below) of the Corporation
to be approved, the holders of two-thirds (2/3) of the Corporation’s shares entitled to vote must
vote in favor of the plan. '
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“Change in Control” means any transaction in which the Corporation merges inte or
consolidates with another entity, or merges another entity into the Corporation, and as a result
less than 50% of the combined voting power of the resulting corporation immediately after the
merger or consolidation is held by persons who were the holders of the Corporation’s voting
securities immediately before the merger or consolidation.

Section 2. ARTICLE AMENDMENT OR REPEAL: Notwithstanding any other
provisions of the Articles or the Bylaws of the Corporation, the provisions of this Article IX may
not be amended or repealed, and no provisions inconsistent herewith may be adopted by the
Corporation, without the affirmative vote of two-thirds (2/3) of all of the votes entitled to be cast
on the matter.

ARTICLE X
Shareholder Meeting Provisions

Any action required or permitted to be taken by the shareholders of this Corporation must
be effected at a duly called annual or special meeting of such shareholders and may not be
effected by any consent in writing by such shareholders. At any annual meeting or special
meeting of shareholders of this Corporation, only such business shall be conducted as shall have
been brought before such meeting in the manner provided by the Bylaws of this Corporation.

ARTICLE XI
Amendments

Section]l. AMENDMENTS TO ARTICLES BY SHAREHOLDERS: Except as
otherwise provided by The Act or by these Articles, no amendment, addition, alteration, change

or repeal of these Articles shall be made, unless such is first proposed by the Board of Directors
of the Corporation and thereafter approved by the shareholders by a majority of the total votes
eligible to be cast at a legal meeting. Any amendment, addition, alteration, change or repeal so
acted upon, shall be effective upon filing in accordance with statutory and regulatory procedures.

Section 2. AMENDMENTS TQ ARTICLES BY BOARD OF DIRECTORS: To the
extent permitted by The Act, the Board of Directors may amend the Articles by resolution

adopted by a majority of the directors, so long as its Articles, as amended, contain only such
provisions as might lawfully be contained in original Articles at the time of making such
amendment.

Dated as of December 17, 2008
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CERTIFICATE OF AMENDED AND RESTATED
ARTICLES OF INCORPORATION
OF
INTERMOUNTAIN COMMUNITY BANCORP

TdekkhRhhRhhhdhbhiidhk

The attached Amended and Restated Articles of Incorporation of Intermountain Community
Bancorp, an Idaho corporation, are executed and delivered for filing in accordance with the provisions of
Section 30.1.1006 and 30.1.1007 of the Idaho Business Corporation Act:

I. The name of the corporation is Intermountain Community Bancorp.

2, The attached Amended and Restated Articles of Incorporation supersede the
corporation’s current Amended and Restated Articles of Incorporation and
consolidate all amendments thereto into a single document.

3 The attached Amended and Restated Asticles of Incorporation include the
following new amendment, which replaced Article 11 of the corporation’s
Amended and Restated Articles of Incorporation in its entirety and was adopted
by the corporation’s board of directors on December 10, 2008 and duly approved
by the corporation’s shareholders on December 17, 2008, in the manner required
by the Idaho Business Corporation Act and the corporation’s articles of
incorporation (the “Preferred Stock Amendment™):

ARTICLE II
u ares

The total authorized capital stock of the Corporation is Thirty Million Forty Thousand
(30,040,000) shares, of which Twenty-Nine Million, Forty Thousand (29,040,000) shares shall be
common stock, with no par value, and One Million (1,000,000) shares shall be preferred stock, with no
par value.

Section 1. PREFERRED STOCK. The preferred stock may be divided into
and issued in one or more series. The Board of Directors is hereby authorized to
cause the preferred stock to be issued from time to time in one or more seties,
with such designations and such relative voting, dividend, liguidation, conversion
and other rights, preferences and limitations as shall be stated and expressed in
the resolution or resolutions providing for the issue of such preferred stock
adopted by the Board of Directors. The Board of Directors by vote of a majority
of the whole Board is expressly authorized to adopt such resolution or resolutions
and issue such stock from time to time as it may deem desirable.

4, The attached Amended and Restated Articles of Incorporation also include the
following new amendment to the Preferred Stock Amendment, which new
amendment was duly approved by the corporation’s board of directors effective
December 17, 2008 (the “Series A Amendment™), Shareholder approval of the
Series A Amendment was not required pursuant to Section 30.1,1005(8) of the
Idaho Business Corporation Act.
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Section 2. FIXED RATE CUMULATIVE PERPETUAI PREFERRED
STOCK, SERIES A. There is hereby created out of the authorized and unissued
shares of preferred stock of the corporation a series of preferred stock designated
as the “Fixed Rate Cumulative Perpetual Preferred Stock, Series A” (the
“Degignated Preferred Stock™), which series shall have no par value per share
and shall have such rights, voting and other powers, preferences and relative,
participating, optional or other rights, and the qualifications, limitations and
restrictions thereof, of the shares of such series as set forth on the Certificate of
Designations attached to these Articles of Incorporation and incorporated herein.
The authorized number of shares of Designated Preferred Stock shall be 27,000.

This Certificate accompanying the Amended and Restated Articles of Incorporation is executed by the
cotporation by its duly authorized officer.

Dated: December 17, 2008

M39773-1124028_2

INTERMOUNTAIN COMMUNITY BANCORP

Wy 4

Curt Hecker, President and CEQ
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CERTIFICATE OF DESIGNATIONS
OF
FIXED RATE CUMULATIVE PERPETUAL PREFERRED STOCK, SERIES A
II\TTERMDUNTAIN COMMUNITY BANCORP

. * *

Part 1. Definitions. The following terms are used in this Certificate of Designations as defined
below: .

() “Common Stack” means the common stock, no par value, of the Corporation.

®) “Dividend Pavment Date” means February 15, May 15, August 15 and November 15 of
each year.
(c) “Junior Stock™ means the Common Stock and any other class or series of stock of the

Corporation the terms of which expressly provide that |t ranks junior to Designated Preferred Stock as to
dividend rights and/or as to rights on liguidation, dissolution or winding up of the Corporation.

(@)  “Liguidation Amount” means $1,000 per share of Designatad Preferred Stock.

(&)  “Minimum Amourt™ means $6,750,000.

() “Parity Stock” means any class or series of stock of the Corporation (other then
Designated Preferred Stock) the terms of which do not expressly provide that such class or series will
rank senior or junior to Designated Preferred Stock as to dividesd rights and/or as to rights on liguidation,
dissolution or winding up of the Corporation (in each case without regard to whether dividends ac
cuomulatively or non-cumulatively). :

()  “Sigoing Date” means December 19, 2008,

Part. 2. Cettain Voting Maners. Holders of shares of Desiguated Proferred Stock will be entitled
o one vote for each such share op any matter on which holders of Designated Preferrad Stack are extitled

to vote, including any action by written consent.

Part 3. Conflict In the event of apy conflict or inconsistency between the terms set forth in this
Certificate of Desigpations and those set forth in the remainder of the Articles of Incorporation, the terms
set forth in this Certificate of Designations shell govern.

Section 1. Geperal Matters, Eack share of Designated Preferred Stock shall be identical in’ all
respects to every other share of Designated Preferred Stock. The Designated Preferred Stock shail be
perpetual, subject to the provisions of Section 5 of these Standard Provisions that form a part of the
Certificate of Designations. ‘The Designated Preferred Stock shall rank equally with Parity Stock and
shall rank senior to Junior Stock with respect to the payment of dividends and the distribution of assets in
the event of any dissolution, liquidation or winding up of the Corporation.

Section 2. Standard Definitions. As used berein with respect to Designated Preforred Stock:
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(=} “Applicable Dividend Rate™ means (i) during the pericd from the Original lssue Date to,
but excluding, the first day of the first Dividend Period commencing on or after the fifth auniversary of
the Original Issue Date, 5% per annum and (i) from and after the first day of the first Dividend Period
commencing on or after the fifth anniversary of the Original Issue Date, 9% per anaum.

(b}  “Appropriate Federal Banking Agency” means the “appropriate Federal banking agencéf“
with respect to the Corporation as defined in Section 3(q) of the Federal Deposit Insurance Act (12 U.S.C.
Section 1313(q)), or any successor provision. '

(c} “Business Combination™ means a merger, consolidation, Statutory share exchange or
similar transaction that requires the approval of the Corporation’s stockholders.

(d)  “Business Day” means any day except Saturday, Sunday and any day on which banking
institutions ip the State of New York generully are authorized or required by law or other governmental
astions to close.

(&)  “Bylaws” means the bylaws of the Corporation, as they may be amended from time to
time.

43) “Certificate of Designations” means the Certificate of Dasignatioﬁs or comparable
instrument relating to the Designated Preferved Stock, of which these Standard Provisions form a part, as
it may be amended from time to time.

{(2)  “Charter” means the Carporation’s certificate or ariicles of incorporation, articles of
association, or similar organizational document. ’

()  “Dividend Period” has the meaning set forth in Section 3(a).
(i *Dividend Record Dats” has the meaning set forth In Section 3(a).
(i)  “Liquidation Preference” has the meaning set forth to Section 4(a).

& “Original Issue Date” means the date on whioh shares of Designated Preferred Stock are
first issued,

(I)  “Preferred Direotor” has the meaning set forth in Section 7(b).

(m)  “Preferred Stook™ means any and all series of preferred stock of the Corporation,
including the Designated Preferred Stock.

(1)  “Qualified Equity Offering” means the sale and issuapce for cash by the Corporation to
persons other than the Corporation or any of jts subsidiaries efter the Original lssue Date of shares of
perpetual Preferred Stock, Common Stock or any combination of such stock, that, in each cass, qualify as
and muy be included in Tier 1 capital of the Corporetion at the time of issuance under the applicable risk-
based capital guidelines of the Corporation’s Appropriate Federal Banking Agency (other than any such
sales and issuances made pursuant to agreements or arrangements entered into, or pursuant to financing
plans which were publicly announced, on or prior to October 13, 2008).

(0} “Share Dilution Arnount” has the meaning set forth in Section 3(b).
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(p)  “Standard Provisions” mean these Standard Provisions that form a part of the Certificate
of Designations relating to the Designated Preferred Stock.

(@)  “Successor Preferred Stock” has the meaning set forth in Section 5(a).

(g “Voting Parity Stock” means, with regard to any matter as to which the holders of
Designated Preferred Stock are entitied 1o vote as specified in Sections 7(a) and 7(b) of these Standard
Provisions that formn a part of the Certificate of Designations, any and all series of Patity Stock upon
which like voting rights have been conferred and are exercisable with respect to such matter.

Sectiop 3. Rividends.

(@) Rate. Holders of Designated Preferred Stock shall be entifled to receive, on each share of
Designated Preferred Stock if, a5 and when declared by the Board of Directors or any duly autborized
committee of the Board of Directors, but only out of assets legally available therefor, cumulative oash
dividends with respect o each Dividend Period (as defined below) at a rate per aanum equal w the
Applicable Dividend Rate on (i) the Liguidation Amount per share of Designated Preferred Stock and (i)
the amount of accrued and unpsid dividends for any prior Dividend Period on such shave of Designated
Preferred Stock, if any. Such dividends shall begin to accrue and be cunulative from the Origipal Issue
Date, shall compound on each subsequent Dividend Payment Date (Le., no dividends shall accrue on
other dividends unless and umil the first Dividend Payment Date for such cther dividends has passed
without such other dividends having been paid on such date) and shall be payable quarterly in arrears on
each Dividend Payment Date, commencing with the first such Dividend Payment Date to occur at least 20
calendar days after the Origina! lssue Date. In the evem that any Dividend Payment Date would
otherwise fall on a day that is not a Business Day, the divideod payment due on that date will be
postponed to the next day that is 8 Business Day and no additional dividends will accrue as 2 restlt of that
postponement. The period from and including any Dividend Payment Date to, but exciuding, the next
Dividend Payment Date is a “Dividend Period”, provided that the initial Dividend Period shall be the
period from and inciuding the Criginal Issue Date to, but excluding, the next Dividend Payment Date. .

Dividends that are payable on Designated Preferred Stock in respect of any Dividend Period shall

be computed on the basis of a 360-day year consisting of twelve 3¢-day months. The amount of dividends

. payable on Designated Preforred Stock on any date prior to the end of a Dividead Period, and for the

initial Dividend Period, shall be computed on the basis of a 360-day year consisting of twelve 30-day
months, and actia) days elapsed over a 30-day month.

Dividods that are paysble on Designeted Preferred Stook on any Dividend Payrent Date will be
payable to holders of record of Designated Preferred Stock as they appear on the stock register of the
Corporation on the applicable record date, which shall be the 15th calendar day immediately preceding

PAGE 84/11

such Dividend Payment Date or such other record date fixed by the Board of Directors or .any duly

authorized committes of the Board of Directors that is not more than 60 nor less than 10 days prior to
such Dividend Payment Date (each, & “Dividend Record Date”). Any such day that is a Dividend Record
Date shali be a Dividend Record Date whether or not such day is a Business Day.

Holders of Degignated Preferred Stock shall not be entitled to any dividends, whether payahis in

cash, securities or other property, other than dividends (if any) declared and payable on Designated -

Preferred Stock as specified in this Section 3 (subject to the other provisions of the Certificate of
Designations). . '

) jority_of Divi . So long as any share of lDesiymmd Preferred Stock remains
outstanding, no dividend or distribution shall be declared or paid on the Comanon Stock or any other

3
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shares of Junior Stock {other than dividends payable solely in shares of Common Stock) or Parity Stock,
subject to the immediately following paragraph in the case of Parity Stock, and no Common Stock, Junios
Stock or Patity Stock shall be, directly or indirectly, purchased, redeamed or otherwise acquired for
consideration by the Corporation or any of ita subsidiaries unless all acorued and unpaid dividends for atl
past Dividend Periods, inciuding the latest completed Dividend Period (inciuding, if applicable as
provided in Section 3(a) above, dividends on such amount), on all outstanding shares of Designated
Preferred Stock bave been or are contemporaneously declared and paid m full (or bave been declared and
a sum sufficient for the payment thereof has been set aside for the benefit of the holders of shares of
Designated Preferred Stock on the applicable record date). The foregoing limitation shall not apply to (i)
redemptions, purchases or other acquisitions of sharss of Common Stock or other Junior Stock in
connection with the administration of any employes benefit plan in the ordinary course of businsss
(including purchases to offset the Share Dilution Amoumt (as defined below) pursuant to a publicly
announced repurchase plan) and consistent with past practice, provided that any purchases to offset the
Share Dilution Amount shall in no event exceed the Share Dilution Amount; (i) purchases or other
acquisttions by a broker-dealer subsidiary of the Corporation solely for the purpose of market-making,
stabilization or customer facilitation transactions in Junior Stock or Parity Stock in the ordinary course of
its business; (iii) purchases by a broker-dealer subsidiary of the Corporation of capital stock of the
Corporation for resale pursuant 1o an offering by the Corporartion of such capifal stock underwritten by
such broker-dealer subsidiary; (iv) any dividends or distributions of rights or Junior Stock in conmection
with a stockholders® rights plan or any redemption or repurchase of rights pursuant to any stockholders®
rights plan; (v) the acquisition by the Corporation or any of its subsidiaries of record ownership in Junior
Stock or Parity Stock for the beneficial ownership of any other persons (other than the Corporation or any
of its subsidiaries), including as trustees or custodians; and (vi) the exchange or conversion of Junior
Stock for or mto other Junior Stock or of Parity Stock for or into other Parity Stock (with the same or
lesser aggregate liquidation amount) or Junior Stock, in each case, solely to the extent required pursuant
to binding contractual agrecmients entered inte prior to the Signing Date or any subsequent agreement for
the sccelerated exercise, settlement or exchange thereof for Common Stock. “Share Dilution Amount”
means the increase in the number of diluted shares omstanding (determined in accordance with generally
accepted aceounting principles in the United States, and as measured. froin the date of the Corporatlon s
consolidated financial statements most recently filed with the Sceurities and Exchange Commission prior
0 the Original Issue Date) resulting from the grant, vesting or exercise of equity-based compensation to
employees and equitably adjusted for any stock spht, stock dmdend, reverse stock split, reclassification
or similar tl‘ansachon

When dividends are not paid (or declared and a sum sufficient for payment thereof set aside for
the benefit of the holders thereof on the applicable record date) on any Dividend Payment Date (or, in the
case of Pasity Stock having dividend payment dates different from the Dividend Payment Dates, on a
dividend payment date falling within a Dividend Period related to sush Dividend Payment Date) in full
upon Designated Preferred Stock and any shares of Parity Stock, all dividends declared on Designated
Preferred Stock and all such Parity Stock and payable on such Dividend Payment Date (or, in the case of
Parity Stock having dividend payment dates different from the Dividend Payment Dates, on a dividend
payment date falling within the Dividend Period related to such Dividend Payment Date) shall be
declared pro rata so that the respective amounts of such dividends declared shall bear the same ratio to
- each other as all accrued and unpaid dividends per share on the shares of Designated Preferred Stock
(including, i applicable as provided in Section 3(a) above, dividends on such amount) end all Parity
Stock payable on such Dividend Payment Date (of, in the case of Parity Stock having dividend payment
dates different from the Dividend Payment Dates, on & dividend payment date falling within the Dividend
Period related to such Dividend Payment Date) (subject to their having been declared by the Board of
Directors or a duly authorized committee of the Board of Directors out of legally available funds and
including, in the case of Parity Stock that bears cumulative dividends, all acerued but unpaid dividends)
bear to each other. If the Board of Directors or a duly authorized committee of the Board of Directots

4
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determines not to pay any dividend or a full dividend on a Dividend Payment Date, the Corporation will
provide written notice to the holders of Designated Preferred Stock prior to such Dividend Payment Date.

Subject to the foregoing, and not otherwise, such dividerds (payable ip cash, securities or other
property) as may be determined by the Board of Directors or any duly authorized commitiee of the Board
of Directors may be declared and paid on any securities, including Common Stock and other Junior Stock,
from time to time out of any funds legaily available for such payment, and holders of Designated
Preferred Stock shall not be entitled to participate in any such dividends.

Section 4. Liquidation Rights.

' (3}  Yoluntawy or Involuntary Liguidatiop. In the event of any liquidation, dissolution or
winding up of the affaits of the Corporation, whether voluntary or ipvoluntary, holders of Designated
Preferred Stock-shall be entitied to receive for each share of Designated Preferred Siock, oul of the assets
of the Corporation or proceeds thereof (whether capital or surplus) available for disuibution to
stockholders of the Corporation, subject to the rights of any creditors of the Corporation, before any
distribution of such assets or proceeds is made to or set aside for the holders of Common Stock and any
other stock of the Corporation ranking junior to Designated Preferred Stock as to such distribution,
payment in full in an amount equal to the sum of (i) the Liguidation Amount per share and (ij} the amount
of any accrued and unpaid dividends (including, if applicable as provided in Section 3(a} above,
dividends on such amount), whether or not dectared, to the date of payment (such amounts collectively,

the “Liguidation Preference™).
(b)  Pastial Payment, If in any distribution described-in Section 4(a) above the assets of the
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Corporation or proceeds thereof are not sufficient to pay i full the amounts payable with respect to ail

outstanding shares of Designated Preferred Stock and tho corresponding amonnts payablo with respeet of
any other stock of the Cotporation rapking equally with Desigoated Preferred Stock as to such
distribution, holders of Designated Preferved Stock and the holders of such other stock shall share ratably
in any such distribution in proportion to the full respective distributions to which they are entitled.

() Mﬂjﬁ[ﬁﬁm If the Liquidation Preference has been paid in full to all holders of
Designated Preferred Stock and the/conresponding amounts payable with respect of any other stock of the
Corpotation ranking equafly with Designated Preferred Stock as to such distribution has been paid -in fufi,
the holders of other stock of the Corporation shall be emtitled to receive ail remaining assets of the
Corporation (or proceeds thereof) according to their respective rights and preferences.

(d) idatio : % pt Ls _M_:‘..w Furpurpowsoftms Seution
4, the merger or consoiidaﬂan of ﬁnc Corpnmlon with any uther corporation or other entity, including &
merger ot consolidation in which the holders of Designated Preferred Stock receive cash, securities or
other property for their shares, or the sale, leass or exchange (for cash, securities or other property) of all
or substantially all of the assets of the Corporation, shall not copstitute a liquidation, dissolution or
winding up of the Corporatmn

Section 5. Redemption,

(a) QﬂigmLEMo_n Except as provided below, the Designated Prcfermd Stock may not
be redeerned prior to the first Dividend Payment Date falling on or after the third anniversary of the
Original Issue Date. On or after the first Dividend Payment Date falling on or after the third anniversary
of the Original Issue Date, the Corporation, at its option, subject to the approval of the Appropriste
Federal Banking Agency, may redeem, in whole or in part, at any time and from time to time, out of funds
legally available therefor, the shares of Designated Preferred Stock at the time outstanding, upon notice

M3I9T13-)124028_2

R

—m ey

S



12/1v/2p88 22:58 8005248923 RECORD SEARCH AMERIC

given as provided in Section 5(¢) below, at a redemption price equal to the sum of (i) the Liquidation
Amount per share and (ii) except as otherwise provided below, any accrued and unpaid dividends
(including, if applicable as provided in Section 3(a) above, dividends on such amount) (regardiess of
whether any dividends are actually declared) to, but excluding, the date fixed for redemption.

Notwithstanding the foregoing, prior to the first Dividend Payment Date falling on or after the
third anniversary of the Original Issuc Date, the Corporation, at its option, subject to the approval of the
Appropriate Federal Banking Agency, may redeem, in whole or in part, at any time and from time to time,
the shares of Designated Preferred Stock at the time outstanding, upon notice given as provided in Section
5(c) below, at a redemption price equal o the sum of (i) the Liguidation Amount per share and (ji) exoept
as otherwise provided below, any accrued and unpaid dividends (including, if applicable as provided in
Section 3(a) above, dividends on such amount) (regardless of whether any dividepds are actually
deciared) to, but excluding, the date fixed for redemption; provided that (x) the Corporation {or any
successor by Bustness Combination) has received aggregate gross proceeds of not less than the Minimwm
"Amount (plus the “Minimum Amount” as defined in the relevant certificate of designations for each other

outstanding series of preferred stock of such successor that was originatly issued to the United States

Department of the Treasury (the “Successor Preferred Stock™) in connection with the Troubled Assct
Relief Program Capital Purchase Program) from one or more Qualified Equity Offerings (including
Qualified Equity Offerings of such successor), and (y) the aggregate redemption price of the Designated
Preferred Stock (and any Suecessor Preferred Stock) redeemed pursuant to this paragraph may not exceed
the aggregate net cash proceeds recejved by the Corporation (or any successor by Business Combination)
from such Qualified Equity Offerings (including Qualified Equity Offerings of such successor).

The redemption price for any shaj’es of Designated Preferred Stock shall be payable on the
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redemption date to the holder of such shares against surrender of the certificate(s) evidencing such shares

to the Corporation or its agent. Any declared bur unpaid dividends payable on a redemption date that
occurs subsequent to the Dividend Record Date for a Dividend Period shall not be paid o the holder
entitied to receive the redemption price on the redemnption date, but rather shall be paid to the holder of
record of the redeemed shares on such Dmdend Record Date relating to the Dividend Payment Date as
provided in Section 3 above.

(B) No Sinking Fund. The Designated Preferred Stock will not be subject to any mandatory
redemption, sinking fund or other similar provigions. Holders of Designated Prefeired Stock will have no
right to require redemption or ropurchase of any shares of Designated Preferred Stock.

(¢)  Notice of Redemntion. Notice of every redemption of shares of Designated Preferred
Stock shall be given by ficst class mail, postage prepaid, addressed to the holders of record of the shares
to be redesmed at their respective last addresses appearing on the books of the Corporation. Such mailing
shall be at least 30 days and not more than 60 days before the date fixed for redemption. Any natice
mailed as provided in this Subsection shall be conclusively presumed $o have been duly given, whether or
not the holder receives such notice, but failure duly to give such notice by mail, or any defect in such
notice or in the mailing thereof, to any holder of shares of Designated Preferred Stock designated for
redemption shall not affect the validity of the proceedings for the redemption of any other sheres of
Designared Preferred Stock. Notwithstanding the foregoing, if shures of Designated Preferred Stock are
issued in book-entry form through The Depository Trust Corporation or any other similar fasility, notice
of redemption may be given to the holders of Designated Preferrad Stock at such time and in any manner
permitted by such facility. Each notice of redemption given to a holder shall state: (1) the redemption
date; (2) the number of shares of Designated Preferred Stock to be redsemed and, if less than ail the
sharcs held by such holder arc to be redeemed, the number of such shares to be redesmed from such
hoider; (3) the redemption price; and (4) the place or places where certificates for such shares are to be
surrendered for payment of the redemption price.

M39773-1124028_2
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(&)  Padial Redemption. In case of any redemption of part of the shares of Designated
Preferred Stock at the time outstanding, the shares to be redeemed shall be selected either pro rata or in
such other manner as the Board of Directors or 2 duly authorized committes thereof may determine to be
fair and equitable. Subject to the provisions hereof, the Board of Directors or a duly authorized committee
thereof shall have full power and autherity to prescribe the terms and conditions upon which shares of
Designated Preferred Stock shall bo redesmed from time to time. If fower than all the shares represented
by any certificate are redeemed, a new certificate shail be issued representing the unredeemed shares
without charge to the holder thereof,

(e) Effectiveness of Redemption. If notice of redemption has been duly given and if on or
before the redemption date specified in the notice &ll funds mecessary for the redemption have been
deposited by the Corporation, in trust for the pro rata benefit of the holders of the shares called for
redemption, with a bank or trist company doing business in the Borough of Manhaitan, The City of New
York, and having a capital and surplus of at least $500 million and selccted by the Board of Directors, so
as to be and continue to be available solely therefor, then, notwithstanding that any certificate for any
share 50 called for redemption has not bees. surrendered for cancellation, on and after the redemption daie
dividends shal! cease to accrue on all shares so called for redemption, ail shares so called for redemption
shall no Jonger be deemed outstanding and all rights with respect to such shares shall forthwith on such
redemptian date cease and terminate, except only the right of the holders thereof to receive the amount
payable on such redemption from such bank or trust company, without interest. Any fimds unclaimed at
the end of three years from the redemption date shall, to the extent permitted by law, be released io the
Corporation, after which time the holders of the shares so called for redomption shall icok only to the
Corporation for payment of the redemption price of such shares.

()  Status of Redeemed Shares. Shares of Designated Preferred Stock that are redeerned,
repurchased or otherwise acquired by the Corporation shall revert to authotized but unissued shares of
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Preferred Stock (provided that any such cancelled shares of Designated Preferred Stock may be reissued

only as shaves of any series of Preferred Stock other than Designated Preferred Stock).

Section 6, ‘Conversion. Holders of Designated Preferred Stock shares shall have no right to
sxchange or convest such shares into any other securities.

Section 7. Yoting Rights.

(») Genergl. The holders of Designated Preferred Stock shall not have amy voting rights
except as set forth below or as otherwise from time to time required by law.

(b)  Preferred Stock Directors, Whenever, st any time or times, dividends paysble on the
shares of Designated Preferred Stock have not been paid for an aggregate of six quarterly Dividend
Periods or more, whether or not consecutive, the authorized munber of directors of the Corporation shail
autoratically be increased by two and the holders of the Designated Preferred Stock shall have the right,
with holders of shares of any one or more other clagses or series of Voting Parity Stock outstanding at the
time, voting together as & class, to elect two directors (hereinafter the “Preferred Directors” and each a
“preferred Director”) to £ilt such newly created directorships at the Corporation’s next anonai meeting of
stocldiolders {or at a special meeting called for that purpose prior to such next annual meeting) and at
each subsequent apnual meeting of stockholders until all accrued and unpaid dividends for all past
Dividend Periods, including the latest completed Dividend Period (including, if applicable as provided in
Section 3(a) above, dividends on such smount), on ali outstanding shares of Designated Preferred Stock
have been deciared and paid in full at which time such right shali terminate with respect to the Designated
Preferred Stock, except as herein or by faw expressty provided, subject to revesting in the event of each
and every subsequent default of the charecter above mentioned; provided that it shall be a qualification
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for election for any Preferred Director that the election of such Preferred Director shall not cause the

Corporation to violate any corporate governance requirements of any securities exchange or other trading
facility on which securities of the Cotporation may then be listed or traded that listed or traded companies
must have a majority of independent directors. Upon any termination of the right of the holders of shares
of Designated Preferred Stock and Voting Parity Stock as a class to vote for directors as provided above,
the Preferred Directors shall cease 10 be gualified as directors, the term of office of all Preferred Directors
then in office shall terminate immediately and the authorized number of directors shall be reduced by the
number of Preferred Directors elected pursuant hereto. Any Preferred Director may be remaved at any
time, with or without cause, and any vacancy created thereby miay be filled, only by the affirmative vote
of the holders a majority of the shares of Designated Preferred Stock at the time outstanding voting
scparately as a class together with the holders of shares of Voting Parity Stock. to the extent the voting
rights of such holders described above are then exercisable. If the office of any Preferred Director
becomes vacant for any reason other than removal from office as sforesaid, the remaining Preferred
Director may choose a successor who shall hold office for the unexpired term in respect of which such
vacancy occurred.

(e}  Class Voting Rights ss o Particular Matters. So long as any shares of Designated
Preferred Stock are outstanding, in addition to any other vote or consent of stockhotders required by law
or by the Charter, the vote or consent of the holders of at least 66 2/3% of the shares of Designated
Preferred Stock at the time outstanding, voting as a separate class, given in person or by proxy, either in
writing without & meeting or by vote at any mesting called for the purpose, shall be nscessary for
effecting or validating:

4]} Authorization of Senjor Stock. Any amendment or alteration of the Certificate of
Designations for the Dasignated Preferred Stock or the Charter to aswthorize or create or increase
the authorized amount of, or &ny issuance of, any shares of, or any securities convertible info or
exchangeable or exercisable for shares of, any class or series of capital stock of the Corparation
ranking senior fo Designated Preforred Stock with respect to either or both the payment of
dividends and/or the distribution of assets on any liguidation, dissolution or winding up of the
Corporation; '

(i) A, pent of Designated Preferrod . Any amendment, ajteration or repeal
of any provision of the Certificate of Designations for the Designated Preferred Stock or the
Charter (including, unless no vote on such merger or consolidation is required by Section 7(e)(ii})
below, any amendment, alteration or repeal by means of a merger, consolidation or otherwise) so
s to adversely affect the rights, preferences, privileges or voting powers of the Designated
Preferred Stock; or '

(i) EE K changes,  Reclassifications dergers 3 150k1 5. Any
consummation of a binding share exchange or reclassification involving the Designated Preferted
Stock, or of a merger or consolidation of the Corporation with another corporation or other entity,
unless in each case (x) the shares of Designated Preferred Stock remain outstanding or, in the
case of any such merger or consolidation with respect to which the Corporation is not the
surviving or resulting entity, are convertsd into or exchanged for preference securities of the
surviving or resultng entity or its ultimate parent, and (y) such shares remaining outstanding or
such preference securities, as the case may be, have such rights, preferences, privileges and
voting powers, and limitations and restrictions thereof, taken as a whole, as are not materially less
favorable to the holders thereof than the rights, preferences, privileges and vating powers, and
limitations and restrictions thereof, of Designated Preferted Stock immediately prior to such
cansummation, taken as a whole;
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provided, however, that for all purposes of this Section 7(c), any increase in the amount of the authorized
Preferred Stock, including any increase in the authorized amount of Designated Proferred Stock necessary
to satisfy preemptive or similar rights granted by the Corporation to other persons prior to the Signing
Date, or the creation and issuance, or an increase in the authorized or issued amount, whether pursuant to
preemptive or similar rights or otherwise, of any other series of Preferred Stock, or any securities
convertible into or exchangeable or exercisable for any other scries of Preferred Stock, ranking equally
with and/or junior to Designated Preferred Stock with respect to the payment of dividends (whether such
dividends are comulative ot pon-cumulative) and the distribution of assets upon liquidation, dissolution or
winding up of the Corporation will not be deemed to adversely affect the rights, preferences, privileges or
voting powers, and shall not require the affinmative vote or consent of, the holders of cutstanding shares
of the Degignated Preferred Stock.

(d Changes sfter Provision for Redemption. Mo vow or consent of the holders of Designated
Prefetred Stock shall be required pursuant to Section 7(c) above if, at or prior to the time when any such
vote or consent would otherwise be required pursuant to such Section, all outstanding shares of the
Designated Preferred Stock shall have been redcemed, or shajl have been called for redemption upon
proper notice and sufficient funds shall have been deposited in trust for such redemption, in each case
pursuant to Section 5 above.

(e) Procedures for Voting and Consents. The rules and procedures for calling and conducting
any mesting of the holders of Designated Preferred Stock (including, without limitation, the fixing of a.
record date in connection therewith), the solicitation and use of proxies at such a meeting, the obtaining of
written consents and any other aspect or matter with regard to such a meeting or such consents shall be
governed by any rules of the Board of Directors or any duly authorized cornmittee of the Board of
Directors, in its disoretion; may adopt from time to time, which ruies and procedures shall conform to the

requirements of the Charter, the Bylaws, and applicable law and the rules of any national securities.

exchange or other trading facility on which Designated Preferred Stock is listed or traded at the time.

Section 8. Recgrd Holders. To the fuilest extent permitted by applicable law, the Corporation and
the transfer agent for Designated Preferred Stock may deem and treat the record holder of any share of
Designated Preferred Stock as the true and lawful owner thereof for all purposes, and neither the
Corporation nor such transfer agent shall be affected by any notice to the contrary.

Section 9. Notices. All notices or communications in respect of Designated Preferred Stock shall
be sufficiently given if given in writing and delivered in person cr by first class mail, postage prepaid, or
if given in such other manner as may be permitied i this Certificate of Desiguations, in the Charter or
Bylaws or by applicable law. Notwithstanding the foregoing, if shares of Designated Prefarred Stock are
issued in book-entry form through The Depository Trust Corporation or any similar facility, such nofices
may be given to the holders of Designated Preferred Stock in any manner permitted by such facility.

Section 10. No Preemptive Rights. No share of Designated Preferred Stock shall hava any rights
of preemption whatsoever as to any securities of the Corporation, or any warrants, rights or options issued
or granted with respect thereto, regardless of how such securities, or such warrants, rights or options, may
be designated, issued or granted. '

Section 11. Replacement Certificates. The Corporation shall replace any mutilated certificate at
the holder's expense upon surrender of that certificate to the Corporation. The Corporation shall replace
certificates that become destroyed, stolen or lost at the holder’s expense upon delivery to the Corporation
of reasonably satisfactory evidence thas the certifioate has been destroyed, stolen or lost, together with
any indemnity that may be reasonably required by the Corporation.
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Section 12. Other Rights. The sharess of Designated Preferred Stock shall not have any rights,
preferences, privileges or voting powers or reiative, participating, optional or other special rights, or
qualifications, lmitations or restrictions thercof, other than as set forth herein or in the Charter or as I
provided by applicable law.
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